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MEMORANDUM FINDINGS OF FACT AND OPINION

SWIFT, Judge: Fox 2000, 2001, and 2002 respondent
determined deficiencies in petitioners’ joint Federal income

taxes, additions to tax, and fraud as follows:

Addition to tax Penalty
Year - Deficiency Sec. 6651(a) (1) Sec. 6663

2000 $79,029 519,757 $59,272
2001 231,209 57,508 172,551
2002 175,997 -—- 131,998

Respondent also determined a deficiency in petitioner Miguel
Robleto’s (Miguel) 2003 individual Federal income tax, additions

to tax, and a fraudulent failur~ to file as follows:

Additions to Tov Penalty
Deficiency Sec. 6651 (a) (2) Sec. 6654 Sec. 6651 (f)
$211,139 * $5, 849 $153, 075

* To be computed.

All section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

The primary isc.ucs for decision i:-olve the amount of gross
receipts Miguel received each year in his business énd Whether
the fraud penalties determined by respondent should be sustained
against Miguel. Additional issues for 2000, 2001, and 2002

relating to whether petitioner Trinidad Robleto should be charged
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with any portion of the fraud penalties we sustain and whether
petitioner Trinidad Robleto is entitled to relief from joint
liability under section 6015(f) from joint 1liability for tax
deficiencies, additions to tax, and penalties have been separated
for trial and are not addressed herein. Consistently therewith,
in this opinion we generally do not refer to petitioner Trinidad
Robleto.

FINDINGS OF FACT

Some of the facts have been stipulated and are so found.

At the time the petition was filed, petitioners lived in
Oregon.

From approximately 1988 until sometime in 1996 Miguel was
employed by the Oregon Department of Motor Vehicles (DMV) as a
counter clerk and as an administrator of written tests relating
to safe driving laws and practices. Those tests are required to
obtain Oregon drivers’ licenses.

From 1996 until late 1999 Miguel had a number of jobs
working for Home Depot and Goodwill Industries and in
construction working with concrete. Miguel was not well
educated, and until 2000 Miguel had not owned a business. Miguel
was not familiar with accounting and bookkeeping, and he was not
trained in business management.

Even though tests for Oregon drivers’' licenses were

administered by DMV without a fee or charge to applicants, in
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2000 the Oregon DMV initiated a pilot program to allow approved
third-party examiners to administer the required DMV written
knowledge and behind-the-wheel drivina tests and to charge fees
for their services. This program was initiated on account of °
difficulties mahy Spanish-speaking individuals had in obtaining
Oregon drivers’ licenses. In particular delays often occurred at
DMV in finding scmeone who could speak Spanish to explain the
drivers’ license application process and to administer in Spanish
the written and the driving tests. It was the objective of DMV
that throuch the pilot proogram and thc additional Spanish
language assistancz which would be available through third-party
examiners the number of immigrant Spanish-speaking individuals
who would obtain Oregon drivers’ licenses would greatly increase.

During the yr~ars involved, in order to obtain an Oregon
driver’s license arplicants had to show prcof of: (1) Their
name; (2) their date of kirth; (3) their Oregon residency; aﬂd
(4) passing grades on the LV written test and the behind-the-
wheel 2.7-mile driving test. Applicants did not have to prove
they were legal rcsidents of the United States.

On Jai.uayy 2 , 2000, !liguel was ~pnroved by DIV to own and
to operate a busi: =3 that would vart.!.—:ips'n in the DMV pilot
program. iligucl’s “uciners name was  Clv: llaster Examiners

(DME) . In view c¢f his empl~oyment backaroun. with the DMV and his
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fluency in Spanish, Miguel viewed this pilot program as an
excellent opportunity to establish his own business.

Miguel formed and operated DME as a sole proprietorship, and
from early 2000 through 2003 DME was extremely profitable.
Occasionally, busloads of rmigrant fa:m workers would arrive from
Oregon fields to take the driving tents administered by DME.

Upon successful completion of the tests administered by DME,
customers would take to DMV a written statement which DME had
given them verifying that they had passed the written and the
driving tests, and they would obtain their drivers’ licenses.

Durinag 2000 and the first 10 m-nths of 2001 DME conducted
the written tests and tlhe driving tests, In late 2001 DMV
required third-par:ty examirers such as DME to stop offering the
written tests. Tierealiter through November of 2003 DME continued
to offer the behind-the-wheel drivin: tests.

Generally, DME customers used tlicir own automobiles to take
the drivina tests. However, where a THME customer did not have
access to an autcanbile to use for ti. driving test, for an
additicnal fee Mi-uzl would alloQ thi. ¢customer to rent from him
the van he cwied n 2+ ant 2001 or “he Toyo:ta Camry he owned in
2002 and 20 5.

In 2000 and 2001, because most !0 customers did not want to

use a large van to ta:~ th~ir driving t.sts and because most DME
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customers had their own vehicles, only about 10 percent of DME
customers rented Miguel’s van for the driving tests.

In 2002 and 2003, when Miguel owncd the Toyota Camry, more
DME customers were willing to rent Miguel’s Camry to take their
driving tests, and Miguel’s rental of the Camry to customers for
that purpose increased to approximately 25 percent of all
customers who tock the driving test in 2002 and to approximately
30 percent of all customers' who took thce driving test in 2003.

DME used two other individuals, Manuel and Hilda, to assist
in conducting dri&ing t=sts, and the fces received for their
services were shared 50/50 with Miguel.

Under the DMV pilot program, in 2020, 2001, 2002, and 2003
DME conducted more than 27,000 written tests and driving tests
for custcnmcors, and thousands of Spanich-speaking individuals
obtained Oregon drivers’ licenses throuih DME.

Monthly, DME was required to report to DMV the results of
each written and each drivina test adm.nistered and whether each
customer passed or failed the test. Ti = monthly reports DME
submitted to DMV indicate tiint dr-ring 2200, 2001, 2002, and 2003
DME (throu:: Micuel, M=zrnuie’, =2nd Hilc-) cconducted a total of both

the writter nd the dr vin- test as ol ows:
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Year and MNMunber of Tests

Name 2000 2001 2002 2003
Miguel 2,895 5,859 4,016 4,666
Manuel 350 2,866 3,450 3,467
Hilda 74 - == —- -—-

Total tests 3,319 8,725 7,466 8,133

Unfortunately, the monthly reports DME prepared and
submitted to DMV were not required to and did not report the
amounts of the fees DME received for administering the tests.

For a few months in 2003 petitioner Trinidad Robleto began
giving, and charging a f{ce for, classroom instruction relating to
safe driving laws and practices. Each classioom session
generally consisted of 10 to 12 studen®s.

Also curing the years befcre us, LME aprarently offered for
an additional fee some behin -the-whenl driver training, but the
evidence does not indicate the extant thereof.

Miguel generally worked 6 davs a week primarily
administering driving tr.::s.

As stated, the monthly logs submitted to DMV did not include

the arount: of fees DME verczived in <2 year, and the evidence
before us is somewhat c-nfli = - s acomr ~te in that regard.
Some evidence indicate: “lat Mi: ! ohiirged L5 for cach driving
test. Other evidence indicates %2t he charced $36 cor $40 for a
driving t<st. Some cus:ismers arzoared to hooe been charged $80

for a driving test and @ -lassroom ¢-csion. A few customers
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appear to have been charged as much as $195, apparently for a
combinaticn of the services DME offered.

Occasionally Miguel offered disccunts to customers who could
not afford to pay the fees DME charcaed. Micrant workers and
students under 21 years of age ar:;ar:ntly wer. often given
significant fee discounts.

Complicating our fact finding as to the amounts of fees and
income Miguel received throuch DME is the fact that other than
the logs submitted monthly to IV Mi~ <1l did not maintain any
regular bocks and records regarding D3, In particular, no
records were maintained of fecs <l <3, incc v carned, or
expenses incurred in the business.

Also complicating our task is the fact that most of the fees

DME charged its customers were received in cash. Miguel retained

large amcunts of cash throughout ni:r home and in his automobile,
and he depcsited large amounts cf ca~’ into his kank accounts at
three different banks. Miguesl ne i1 - ny exy-=-es in cacgh.

Using records obtained :rcu. t... :anks, ' i35 esta:lished

that most of the bank deposits tl'at Miguel made relating to fees

collected v DMI indicate that tli: faes DME v -eived Ircom

customers enerally were in the ronco ol $25 to G40,
Gome DUE customers paid it o0 3, and apirvoximatel s 1 to
2 percent ¢f all dsposits mace in"» ! Juel’c konk accounts

repres-nted deposits of cheo! 5. o regor  Ue..tiny £o
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petitioners’ bank accounts reflect that most of the checks
deposited into Miguel’s bank acccunis were in the amount of
approximately $40.

A number of times during 2000, 2001, and 2002 the Orcgon
Depart of Transportation audited various third-party examiners
who were participating in the progr:m in which DI was
participating and determined that ‘I > 2verace third-party
examiner was charging approximatcl: 25 for a cdriving test and an
additional $25 where the customer rcinted the examiner’s
automobile.

In 2002 Miguel used cash f:rom DME to make a cdownpaym:nt on
and to purchase a parcel of rcal ec-at~ in HillIsicro, Oregon.
Miguel purchased the property, !¢ 12 titl: thercto was placed
in Miguel’s brother’s name.

Miguel titled in his brother’': 1.axe the van and the Camry
that he purchased.

Durinyg the years in issue tiguel took his family on

vacaticns to Italy, Hawaii, «nt Nic ra-ua.

From March 2020 to Auguct 00 i-uel ~ithd: zw from his bank
acccounis at Ban' of America o tola. D 331,22,

At trial M oquol oestlimats vl " best guess of the gross

receipts of DME was between $249,000 and $436,800 a year.

25 a side activity, Miguel prepared sowe tax roturns for DME

Y

customers or a fee,

(
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As stated, for each year in issue Miguel maintain~d no

record-keeping system nor any recorcs of the fees and of the cash

he received in his business. Ilizuel kept escentially no records

of the expenses incurred. I!'iguel did not use a cash register,

and he did not provide receipts to his customers.

Into three separate bank accounts Miguel made a number of

$10,000 cash deposits; and Miguel made a point cf discussing with

Bank officials his understandinzs that beccaise the cash deposits

were not over $1C,000, no repcrtin: <f the devosits was needed.

In April 2003 Miguel and petitioner Trinidad Robleto

untimely filed their 2000 and 2001 joint Federal income tax

returns and Miguel timely filed his 2002 Feferal income tax

return; all three returns had heci prepared by an acccountant
Miguel hired. The accounta:t pric v d thn “2x returns in 2003
using incomplete and estimat~d ini-voation liguel provided to
him. Miguel provided the prepars. with 1o business records of
DME and t»ld the preparer that th: fiourcs e (Miguel) provided

were estimates of his incorl and cpenses.

Miguel did not provide th2 & «-untant with . DME ¢ cneral
ledger or othcr business »¢ v '~ cacl 7Y not proooice the
accountant with the numbzy - < i - v L. conducted ¢ ich year
or the ic~s ciarged fecr tiiz Cevnr i . ot disclose to
the accourtant the fact that. he {liuci! =lrs propared tax
retur:s for a fre.
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On the 2000, 2001, and 2002 Fed-ral inccme tax returns
Miguel reported gross receiyrtus of 54,237, 38,020, and $80,860,
respectively, or total gross receipts fcr all 3 years of only
$173,879.

For 2003 Miguel has never £ile” » Fedexsl ircome tax
return. CGCenerally, Miguel estimatz?! ~xpensex cl=imed on the
tax returns from canceled chncks writ' ~n durinag “he vear.

In Septemher 2003 officials c¢f v~ P'zderal T ffice of
Immigration & Customs Enforcement {Custons Enforcement) and
Oregon law enforcement investigated liguel on suspicion that
Miguel was creating and selling falce documenrts to his customers
showing they were residents «f Orer~on. Sear h warrants were
executed on petiticners irlividua®l!"r -1 - ret. .ioncrs’ home,
DME’s officze, Lank accourzs, and t':- | ur - autorobile. As a
result cof the secarch war:rant:., Cugi- Mrnloreement seized from
Miguel a total of $898,629 in cash, computers, and the limited
records that were found. The cash z~ized from Minuel was found

in the fcilowinz location::

Foosao o dn ceticicone o Yo . -
3 B 0 oof sievica & uoun s

2 WS Foeooooaeco - .
2 U.5. Bani account . &7, 258
Miguel's autoicbile i..o¢cce
Miguel’'s wallet 3,231
‘rinidad Robleto’s pulne L, 500
Flouw cf y-titioners’ : me 170
oti. .. a4 T
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The $898,629 in cash that was seized was morney Miguel had
received in his business. 2t the time cf the scizures Miguel
informed Customs Enforcemont and/or Orej-n 12 -iforcement
officials that he charged ecach of his custcw~n 2 total of $80 if
the customer tock a driving test and rcnted ' -~ ehicle for the
test ($40 for the driving test and $40 for the car rental).

As indicated, bank rec~rds relating to DME husiness
activities and to Miguel’s banking activities that were obtained

during the seizur= and thouth summonse= szerve i ~n the banks

reflected that the amounts ¢f most checks A< - ::ted into Miguel'’s
bank acc~uints duvring the voavs in icona ran S om $25 to $46.
Cn Jeptembexr 20, 2004, tiiguel w.: indic : in Oregon State

court cn various criminal connts relating to th2 operation of
DME.

After a bench trial in Movember 20775, Mic :1 was acquitted
of all charges brcucht a~ainst hiwm., 0 tie “ui-—ent of
acquitt-ii, the Or:-on St. ~ ~ourt ori- ed ¢ 2 $898,629 in
cash cc ood from "~ 7yuel "+ 1ctuarncl o iigu ~ -2ss subject to a
levy by respondent.

Immed ately upon Mi~uo:’'s acqui-tan, ro @ . =t initiated a
jeopard audit ol retitioners’ joint 2007, 7727, and 2002 Federal
inccem: tax return: ol of MIomelts 200 ol ©. .1 Federal income

taxe: .
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As a result of the audi%, recpror-ent det-rmincd that Miguel
underreported his gross receipts frem DME on his 2000, 2001, and
2002 Federal income tax returns and that Miguel’s income from DME
for 2003 was substantial, requirirng !Migucl to file a 2003 Federal
income tax return.

In calculating Miguel’s income fZr-m I'M¥ ~nd using the
monthly logs which Miguel submitted monthly t» DMV, respondent
charged Miguel with $80 in income for cach tcut listed on the
monthly logs, even though respondent’'s revenue agent knew that
Miguel had told Customs Enfcrcement that his fee was $40 per
driving test and an additional $4C cn!'r {7 2 r:stomer rented
Miguel’'s vehicle to take the test. Cn au“it r-spondent did not
attempt to estimate and did not ciarcs iicgucl with any additional
fee inrcome for car rantals, .or kcliin-the-+ 1l driver training,
for classroom instruction, and for tz% return preparation.

Cn January 16, 2006, respondent marie icorardy assessments
based cn the above audit against p.t:' . 15 r-lating to their

2000, 20¢1, 2002, =

nd 2003 Federal inc-me taxen in a total amount

of over $1 willio:n. Tursuant to o G- . L s that was
execu’ =d, : .cpond- it s~ized "he ¢ 7 . L held by Customs
Enforsaome:r. »nd apr 1o 3 ittt the - S 1o e tanes,
penal-iez, and I:ters.C ass.csed @ c:incto1 ol ioner:s.

puring respondent’s audit, Miur . Jl0 1oL coopcrate with

respo:. oo,
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Respondent determined that petitioners for 20060, 2001, and
2002 and Migquel for 2003 had total ¢voss rccoipts from DME,

unreported gross receipts, and tax drlici-ncies as follows:

Repcorted Sch C Redeterm:ined Unrey ~v* - -l Tax deficiency
Year car-oo receipts aross re--ipts crhng ot determined
2000 534,939 $265,520 5230, 101 $79,029
2001 58,080 699,120 641,040 231,209
2002 80,860 597,280 516,420 175,997
2003 --- 650,640 650,610 211,139

Cn Maxrch 9, 2006, respcondent molted ' o ;-titioners the
notice cf doiiciency for 2077, 2001, «rnl 0 7 and to Miguel the
notic~ of doficiency for 2003 in whi-h v - . lent determined the
above i deficiencie. and the frauvd en. - and additions to

tax for e¢-ch year.

With regard to the fraud penalties, - srondent determined
that 211 of the tax cdeficiencies for ~ach verr were attributable
to fraud of both Miguel and petiticnoe: Trinicdad Robleto. Also,
as an alterrative to the froud pcn2liic: - - ~ach year,
resperlont ‘otervmined that - otition-o o f - 07 0, 2001, and 2002
and Migucl for 2003 were liable for tane v “.igence additions to
tax on the antire tax deficiency for eaci ' ~ar,

Respendent also made a number of othor computational
adjustunernits to petiticners’ reporto:s -1 ... - and deductions none
of which is in dispute.

Teroon7ont NOW acknowl iges tiie’ or 7 tasis cf the trial

evidencs 1t would be aprror iate o T ve: . amount of DME’'s fee
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incomc to at least $46 per “riving test
not the $20 per test that r-.poncdent used
on brief

notices of deficiency. However,

his determinations of DME's uross rcceirt:

-

determined for each year, which are basged c:
[

petitioner ecarned additional incor- ‘rom
behind-thce-wheel driver training, “rom c¢cl-
from tax return preparation that vwas not

ir

in respondent’s income figurcis reflected

deficiency.

SPINT N

Genevally, as to Lhe pisuer o .l ula.
inccwr, tarooovs bear the vden LD oproc
Commisr sio: oo doterminntic are otitlo.
correctincrs,  Rule 142(a); " ~lch v, Uslseooie

(1932}; "mando v, United S+<=-eg, 70 F.2: -~
1995). The CTommissionar’s nse of niivest
Oor to estimalt a taxpa er'e facoms oo ke
do net nocccooarily rendes t 0 com: vt Eies
Commiraic -, 227 F,. 234 5179 “h Ci:-. 194,
1964-203 ~nd T.C. Memo. 1964-204.°

* Petiticners make no arvoument ot vt
in tl= » SRR o' Yo S NIEEEE L PR SR ' '

20, 2001, and 2002,

r each year in the

respondent stands on
a7l the tax deficiency

' t“he evidence that

1-ntals, from

“r>»~om instruction, and

~.uded in any amount

the notices of

taxpayers’
the
& presumption of

., 290 U.S.

111, 115

*?, 550 (9th Cir.

~-"ods to establish
~~ise, but errors

‘“rary. Marcello v

"'g. T.C. Memo.

salify for a shift



-lg-

Where the Commissioner asserts a civil tax fraud penalty,
the Commissicner bears the burden of proving [raud by clear and
convincing evidence. Sec. 7354(a); Rule 142'D). As applicable
to the instant case, to establish civil tax [raud respondent must
prove that Miguel underrepcorted his Federal income tax liability
for each year and that the underreported tax, or a part thereof,
was attributable to fraudulent intent on lMiguel’'s part.

As to e other penalties ard additinns "o tax at issue,

under scttion 7491(c) respordent bears t!: borden of production.

Miqucl’c T+~ me

Undey seciion 6001 tax; ayers are riq..rod Lo maintain

records that enalle the Comt..ssicnzr to doiirmine the taxpayers'’
correc: Ttdcral income taxes. IT taxpay<orc - not maintain or

provi~e L2 crmmiscioner witly adsiiate o -r7r, the Commissioner
may reco.oouructh their inccoe using vavie: rmo liods cf proof.

Sec. 414 (¥ ; Volland v. Un<rc4 States, 37 C.7. 121, 130-132
(1954); "~= rmur~ v, Commis foner, 43 T.7. 74, 831 (1965); McHan
V. Cor—igniconer, T.C. Memo. 7206-24, (Cr-~ -thrd the Commissioner
may us= to reconstruct a tavrayer’'s incont o described as the

unit rnethod ~f proof. See, ©.g9., Sfalami --._(C--missionex, T.C.

Memo. 1°037-247; "iltese v, “mmic~*~n~y, .C. i'emo. 1988-322;

Stanoch . Jomnicaione T.('. Memz. 195 "~. . Under the unit

— - g ALy |

H

methnd oL 2@, income is .~termined or “stimated by multiplying
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£

known prices for business transactions in wi.ich the taxpayer
engaged by the number of bu:inecs transa-tions.

For purposes of calculating Miguel'’'s income from DME and his
Federal income tax liabilities for the yrnars iﬁ issue, the
dispute centers primarily around the amounts of the fees DME

~

charged its custcmers for the written ar” “riving tests. As
stated, in his nctices of dnficisncy rerpen?ent simply multiplied
the numbcr of tests reflectcd in the lojs DME submitted to DMV
each year bv $80. Miguel dn2s not seric:sly dispute the number
of tests reflected in respondent’'s calcu’ations. Miguel
contends, however, that all the <—ridence indicates that DME’s fee

~

was only &I

-

5 rer test in 2077, 2% per t- © in 2001, and $40 per
test in 2002 and 2003, and =“hat cnly 10-2% rarcent of the
custeomars taid Miguel an ex'va rental fe : for use of Miguel’s van
or Camxv.

Petiticners make additi:na’ argumen'.s as to why the fees

used in recpondent’s calcul® iciin of the ‘ax deficiencies are

overstates. loetiloners nc:o ti:t many o -tomers (particularly
migrant w2t s and student © ro o lved - . 1ts from Miguel and
paid @~ v thivy $25 per t .- ¢ ¢ vare - - rontal fee, that some

customer.: at the Lime they '"¢nX the tests did not have the full
amount. oI c.:sh Lor the fee 't w:s due ¢ d never paid Miguel the

balanc:, .. . *ha“ fees ao: 1 with the tests administered by




_18_

Miguel’s assistants were split cre-half with the assistants,
resulting in Miguel’s receiving ~nly apprcximately $25 therefor.

Respondent makes additicnal ~rguments as to why the $80 per
test used in his calculations of netitioners’ income and tax
deficiencies should be sust:ird cven tho 7h the evidence is
clear that $80 per test significantly overstates DME's fee in a
large majority of the cases. Resrondent notes that Miocuel

obviously had additicnal inc-me r~t incluced in any amount in

respondent’s calculations (rame’ ', income [rom the rental of
Miguel’'s van or Camry, incc:ic f::~ behind-ilie-wheel driver
trainira, income frxom classr--m imstructi-n, and inccme from

Miguel’s tax return preparation activity). Respondert argues
that even though we have no cluc¢ as to the amount of such

additional income, the mere fact that Migu«l concedes scme such

income justifies the $80-per-t . amount uscd in resvondent’s
deficicncy calculations for «sch ear.

Thiz evidence is certai:. s vniolcar as Lo the amounts of the
fees L% received from its oo rvs. We summarize telow some of
the evidence relating just ¢~ ti . -mounts ~I the fee: DME charged

customers and the apparent velatc ! cervics
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Scurce of evidence Nature ~f c~rvice Fee

Miguel’'s statements before

trial Driving test $40
Driving test & car rental 80

Miguel’s trial testimony:
For 2000 Driving tect 25
Driving test & car rental 50 .
For 2001 Driving test 35
Driving test & car rental 70
Foxr 2002-2003 Driving test 40
Driving test & car ren“al 80
Migrant workers Driving test & car rental 25
Students under 21 Criving tesc 25
Driving tes% & car rental 50
Trial witness Wrilten & drivins tests 25
DME May 2003 advertisement Driving test 40
Unc.r-21 coiving test 25
Most rank deposits Writon & “vivira testco 25-46

We note otiier evidentiary prollems i establishiig the fees

DME rcceived. Ccme customers wlhio tuok tio tests did rot pay for
them. Some customers wrote checl.: ‘or th~ tes-s but their checks
bounced, and DME never was péid. Miguel occas:ionally offered
customers special discounts basec .n, for exu:p;le, inavility to
pay.

Without records, we certainlv are dicadvontaged in our

effort to calculate petitioners’ - ~rrect incom= for :the years
before us with any precision and ~~nfider c. Ve think it
significant, however, that responcent’s reve: . agent
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acknowledged at trial that on the basis of the trial evidence a
fee closer to $40 per test would be more appropriate than the $80
used for each year in respondent’s notices of deficizncy.

On brief Miguel recomputes for 2000, 2001, and 2002, and he
computes for 2003, his income for each of the 4 years in issue.
Over the 4-year period, Miguel computes a total cumulative gross
income of $1,041,722, which reflects and acknowledges a 4-year
understatement of gross receipts cof over $860,000. ‘e largely
agree with Miguel’s revised computations. They are largely
consistent with the credible evidence. Rather than respondent’s
approach of sticking with the erroneous $80-por-test [igure in
lieu of using reasonably accurate per-test fee amour-s and making
estimates based on the evidence cf other inccome, Micuel’s
recomputations make reasonable estimates cf fee incc~e from car
rentals and classroom instructicn.

In summary, Miguel now caiculates and tlie evideize
indicates, and we so find, that in 2000, 20C¢i, 2002, -nd 2003
Miguel received gross receipts from written and driving tests he
administered and a share of the «rcss receipts froem lLists
administered by Manuel and Hilde and fees fu+ car rc.tals in the

follow~in amounts and calculates as follow::’

we do no. charce 'iiguel wi-i $163,37C ‘n ectir Lcd fee
incom~ r-lating o clec room ins' uction yp-+ 'ded v . citioner
Triniad Roblict. in 2¢é.. For . [ petit:: - dii . file a
joirl Fc ~ral i ome tex voturn, - d the ~-i  ce 7 1::adequate

w=inued...)
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Miquel’'s test fees and rentals:
2000 2001 2002 2003
No. of written tests $1,102 $4,375 - ---
Rate @ 25 25 --- ---
Receipls 27,550 109,375 --- —--
No. of driving tests 1,793 1,484 $14,016 $ 4,666
Rate @ 32 35 40 40
Receipts 57,376 51,940 160,647 186,640
No. of car rentals 10% 179 148 --- ---
Rate @ 32 35 --- -——
Receipts 5,728 5,180 --- ---
No. of car rentals 25% --- -—- 1,004 ———
Rate @ --- --- 8 ---
Receipts --- --- 40,160 ---
No. of car r~ontals 30% --- --- --- 1,400
Rate @ 40
Recrints --- --- e __56,000
Total «rmss receipts $90,65: $166,4¢%C S2L0,© $5242,640
Miquel’'s cshove of Manuol & Hilda's test fes
200" 2001 2002 2003
No. of Manuel’s tests $350 $2,866 $3,450 $3,467
Rate @ 32 34 A 40
Receipts 11,200 97,444 138,040 138,680
Migucl’'s ¥ share 5,184* 45,0677+ 63,ELu 64,140*
No. ¢ '~ tests S - - —--
Ra“: 32 --- --- -
Do 2,000 --- - --a
Ml . share 1,1 --- -- ---
* Nlgoount by arrouimate 7 parcent I ~apayinz ucvomers.
In a more summary format, the total fess to be charged to

Miguel ir ca~h vear are as follows:

L (R
to charge c:;

w o d)
ortion of petitioner Trinidar
total fees for ciassrcom instrnction to Mi-w 1,

toeplel

3 =stimated
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Source 2000 2001 onen 2003
Knowledge tests 327,550 $1°9,375 --- -
Driving tests 57,376 57,4418 $200,800 $242,640
Miguel’s share of Hilda's fees 1,184 --- --- ---
Miguel'’s share of Manuel'’'s fees 5,728 _4%, 067 A1, 020 64,140
Total gross fees 597,022 $202,890 $.01,720 $306,780

For 2000, 2001, and 2002 respondent made only ccmputational
adjustments to petitioners’ reported expense deductiors and
exemptions, and any dispute with regard theretc will be addressed
in the Rule 155 computations. For 2003 Misunl clai:: $46,533 in
current rusiness expenses and $3,300 in d¢ voeciaticn - the
Toyota Coiory ..o vurchased in 27°1 for $16¢, .. At ‘-1
respondent did not challenge these claimed expenses fcr 2003, and

we allow them.

Fraud Penaltiecx

Fraudulent intent is defined as “‘ac'' -1, inte: i -nal
wronodoi. -, and the Inlont required is the o . ccific - iopose to
evade a “.X L..lizved to Le owli.;.'" Esta® ¢! Ter: .
Commisc-icrer, €7 T.C. 142, 759 [1276) (qu:tint Mivot YT v

miscioner, 118 F.2d 308, 310 (5th Cir. 2941), afl~. 40 B.T.A.

424 (1939)). Whether respondent has estabilished Mi~uel's

fraudulent intent is to ke analvzed on the lagis ¢! al! of the
facts ans circumstances in evid-once. See . "tton .
Commicsi ~~v. ~4 T.C. 2%, 284 '°972).

Frand is nrewver to b~o imputed or pres:mesd. Hcown o, “its

proof may depend to some extent upon circumstantia® < vidence, and
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may rest upon reascnable inferences properly cdrawn Irom the

evidence of record.” Stone v. Commissioner, 56 T.C. 213, 224

(1971); see also Rowlee v. Commissioner, 80 T.C. 1111, 1123

(1983); Stephenzcn v, Commissionar, 79 T.C. 9¢5, 1006 :1982),

affd. 748 F.2d 331 (6th Cir. 19¢4).

Courts have developed several objective “badcgrs” - f fraud,
including: (1) Dealing in cash; (2) inadequate re-~rd:; (3)
concealment of assets; (4) understatement of income; and
(5) failure to cooperate with tax authoritics. Braif-7 v.

Commissioner, 7°¢ F.2d 303, 207-208 (9th Cir. 1986), «"“7. T.C.

Memo. 1984-601.

Miguel concedns and we have concluded that for 2777, 2001,
and 2002 Miguel substantially underreported his in~omr and his
taxes and that he earned substantial income in 2003 an'l was
required to file a 2003 rederal income tax return. o, with
regard to the finud, we nzel cnl dccide whother Migue ‘s
underreporting : :r 2000, 2iCl, =ud 2002 and nenfiling .. 2003
were due to fraiiulent intcnt,

Miguel argucs that he was c.ocrwhelmed Ly a1l he s-omers
he had, that he a2 to'ally ing: ¢t in handling 'he fin . cial

aspects of his htusiness, thac he could not ev~n pay h-< utility

bills on time, ":.% h- had im0 envelop... f ¢ sk ring
around his home¢ 1d o!lli--, an. ¢ the pv- > at. n - 1 filing
of his and his - fe's 2077, 271 and 2002 joint rede: . income
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tax returns surely constituted negligence, perhars even gross
negligence, but not fraud. For 2003 Miguel contends that because
of the seizure of his records in the fall of 2003, ke '.ad no
records or other information with which he could file his 2003
Federal income tax return, and he did not'get the reccrds back
until sometime in 2006.

The evidencs as to badges of fraud in this case ar=s strong--
substantial unrecported income, ina ~quate bocks ard »- .cords,
concealment of c.n=rship cf as:«ls, cash transactizon~. ~nd cash
hoarding.

Dealing in large amounts of cach and not keepin~ ~nv records
thereof often go hand in hand with intentional underre;orting of
income and taxes. Noteworthy are Miguel'’'s placement o assets in
nominee names and Miguel’'s lack of cooperation.

Miguel’s czsn on hond, asc2ts purchascd, and »~a' ‘ons taken
are not consistent with tctal ~r~ss receipts reporcec ! - the
2000, 2001, and 2002 tax returns ol only $173,879. <(a. .1 of
$898,629 was seized from petitioners in the fall ci -
Petitioners’ Bank of America accounts show disbursemen' s of
$313,022. These available furn s of over $1.2 millicn re
approximately 1.2 millicn mov- “ha the gyeis rereir - reported
on petitionerc’ ' u: veturit 7. | rzars bel .re us.

We emphasiz< tha2" even ncin: “<titioners' ans o



recalculation of Miguel's incecwe, fcr the 4-year reri- 7 a
cumulative understatement is reflected of over $860,000.

Miguel relies on Westby v. Comrissionex, T.C. Memo. 2004-

179, in which the taxpayer maintaincd extencive recor :; of income
and expenses and cooperated in thes Commissioner‘s ausit Zor the
years in issue and in which the Commissioner had n~t - :ducted a
comprehensive audit. Westby proviies no support to 77 - .2l.

Miguel emphasizes how busy he was, that he could -t be
bothered with record keepina and taves.

Respondent emrhasizes that ianel himself was o '~ return

preparer and that he hired an a:ccuntant to prarare Llc tax
returns for 2000, 2201, and 20°2 »:t knowinglyv fail~ 1 ' provide
the preparer with adequate reccric to prepare accura' < .2turns.
Respondent adds that over a 4-yecar period Miguel {ail ! to

maintain records of business income, appears to hae o o' ructured
bank deposits to avoid caci vororiing reguirements, 207 lliguel
used nominee names in rurchasi: @ vooperty to oide i ownership
of the properties rom tax and -tl.<r law enfciro~rmet o horities.
Fcr the reasciz stated by - rondent, wo ousie .

respondent’s deterinal.ion ac.. .zt iliguel of tli: oo . wnalties
for 2000, 2001, 2022, and 2003, and we conclude ti.at Lie fraud
penaltics apply tc “he «atiie o i filciens for cazt crzar that

we sustan herein.
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With regard to 2023, Migucl had months to prar:re his 2003
tax return before the Customs Enforcement seizure o curicd in the
early fall of 2004, and no evidence indicates that i ucl had
requested an extension for the filing of his 2002 (2= re:urn.
Miguel'’s argument that the seizure of his records sc'.zchow
prevented him from filing a Federal income tax for 20023 is
disingenuous. The evidence is ~lear and convinc:in~ that Miguel’s
failure to file for 2002 was caur~d by the same fra7ulen: intent
that caused him to filec erronecus 2000, 2001, and = "2 r-deral

income taxx returns.

Section 6651 (a) (1) =nd (2} ani Jrvtion 6554 addi' io- . tc Tax

Miguel makes no specific ar~uments contesting tho al uve
additions to ta:x, and wo sustain cach of them. Coo Ialov.

Commisaicner, 123 7.¢, T13, 217 777 (2001).

1

=4
‘g

Decision~ will
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