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Ps’ 1999 and 2000 taxabl e years becane the subject
of IRS collection activity through issuance of notices
of intent to levy. Appeals Oficer S thereafter
conducted a sinultaneous equival ent hearing with
respect to 1999 and coll ection hearing pursuant to sec.
6330, I.R C., with respect to 2000. A principal focus
during that proceeding was the availability of
collection alternatives. The Appeals Ofice sustained
t he proposed collection activity in Novenber of 2003.
Meanwhi | e, Ps’ 2001 and 2002 taxable years had |ikew se
becone the subject of a notice of intent to levy. Ps’
request for a hearing regardi ng these years was
assigned to S, who began his consideration thereof in
early 2004. Collection alternatives were again a
primary issue raised. Followng a hearing with S, a
notice of determ nation sustaining the proposed |evy
action was issued in July of 2004.
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Hel d: The admnistrative record and notices of
determ nation underlying these cases are sufficient to
support neani ngful judicial review

Hel d, further, the Appeals officer was not
di squalified fromconducting the collection hearing for
2001 and 2002 on account of prior involvenent within
t he nmeani ng of sec. 6330(b)(3), I.R C., nor does the
record otherwise call into question his inpartiality.

Hel d, further, because the record does not show any
abuse of discretion, Rs determnations to proceed with
coll ection action, except to the extent nodified by
settlenments between the parties, are sustained.

Theodore H. Merriam and Kevin A. Planegger, for petitioners.

Frederick J. Lockhart, Jr., for respondent.

OPI NI ON

WHERRY, Judge: These consolidated cases arise from
petitions for judicial reviewfiled in response to Notices of
Det erm nation Concerning Col l ection Action(s) Under Section 6320
and/or 6330.! The issue for decision is whether respondent may
proceed with collection of incone tax liabilities for years 2000,

2001, and 2002.

1 Unl ess otherwi se i ndicated, section references are to
the Internal Revenue Code of 1986, as anended, and Rul e
references are to the Tax Court Rules of Practice and Procedure.
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Backgr ound

These cases were submtted fully stipulated pursuant to Rule
122. The stipulations of the parties, wth acconpanying
exhibits, are incorporated herein by this reference.

Petitioners are husband and wife. Petitioner Louis A Cox
(M. Cox) is a consulting engineer and software devel oper.
Throughout the years in issue, he operated a sole proprietorship
provi di ng engi neering and software services under the nane of Cox
Associates. In addition, in 2001 and 2002, M. Cox al so provided
consul ting services through Cox Associates, Inc., an S
corporation. M. Cox and petitioner Christine Cox (Ms. Cox)
each held a 50-percent stock ownership interest in this
corporation. GCenerally, the corporation handled | arger projects
i nvol vi ng subcontractors and/ or governnent contracts. Smaller
projects were handl ed through the sole proprietorship. Ms. Cox
provi ded accounting, bookkeeping, and adm nistrative services for
t he busi nesses.

Foll owi ng an extension of tinme, petitioners tinely filed a
joint Form 1040, U. S. Individual Incone Tax Return, for 1999 in
Cct ober of 2000. They reported adjusted gross incone of
$325, 748, taxable income of $276,971, total tax of $101, 094,
total paynments of $1,000, and an anount owed (after an addition

of $4,222 from Form 2210, Under paynent of Estinmated Tax by
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| ndi vi dual s, Estates and Trusts) of $104,316. The return was not
acconpani ed by paynent.

The I nternal Revenue Service (IRS) assessed the reported
amounts for 1999, as well as further additions to tax and
interest, on Novenber 11, 2000, and sent petitioners a notice of
bal ance due. Petitioners apparently entered into an install nent
agreenent in Decenber of 2000 and nade a nunber of paynents, but
an assessed bal ance renmained at the term nation of the agreenent.
On March 14, 2002, a Final Notice - Notice of Intent to Levy and
Notice of Your Right to a Hearing, was issued to petitioners for
1999.

Petitioners filed a joint Form 1040 for 2000 on April 12,
2002. They reported adjusted gross incone of $442,6932, taxable
i ncome of $381,450, total tax of $145, 393, no paynents, and an
amount owed (with addition as in 1999) of $151,954. Again no
paynment acconpani ed the return. Assessnent of the reported
anopunts, along with additions to tax and interest, was nmade on
May 20, 2002, and a notice of bal ance due was sent on that date.

On Cctober 31, 2002, the IRS issued to petitioners a Final
Notice - Notice of Intent To Levy and Notice of Your Right to a
Hearing, with respect to their 2000 liability. On Novenber 27,
2002, petitioners’ representative, Theodore H Merriam
(M. Merrianm) submtted to the IRS two Forns 12153, Request for a

Col | ection Due Process Hearing, one pertaining to 1999 and the
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other to 2000. Wth each he enclosed an attachnent expl ai ni ng
petitioners’ disagreenent with the proposed |evy. Cover
materials from M. Merriam conmuni cated an understandi ng that the
Form 12153 for 1999 would be treated as a request for an
“equi valent” hearing. Wth respect to both years, petitioners
sought | ess intrusive nmethods of collection, “including but not
[imted to * * * an install nent agreenent or an offer in
conprom se”, and requested abatenent of delinquency additions to
t ax.

By a letter dated May 23, 2003, Bruce H. Skidnore
(M. Skidnore), the Appeals officer to whom petitioners’ case had
been assigned, scheduled a hearing for June 18, 2003, and
provi ded general information concerning the requisites for an
instal |l ment agreenent or offer-in-conpromse. The letter noted
that consideration of collection alternatives required taxpayers
to be in current conpliance with filing and paynment obligations
and to submt current financial information; i.e., Form 433-A,
Coll ection Information Statenment for Wage Earners and Sel f -
Enpl oyed I ndi vi dual s, and/or Form 433-B, Collection Information
Statenent for Businesses. The hearing was tw ce reschedul ed at
petitioners’ request, on grounds of needing nore tinme to prepare
and submt returns for 2001 and 2002 and Forms 433-A and B. A

t el ephone conference was eventually set for August 12, 200S3.
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Meanwhi l e, on July 24, 2003, petitioners filed a Form 1040
for 2001. The return reported adjusted gross incone of $190, 054,
t axabl e i ncone of $104, 746, total tax of $38,175, total paynents
of $6,000, and an anpbunt owed (after a $1,511 Form 2210 additi on)
of $33,686. No paynment was made with the return. Anounts due,
with further additions to tax and interest, were assessed on
Septenber 8, 2003, at which tine a notice of bal ance due was
sent.

The schedul ed tel ephone conference for 1999 and 2000 was
conducted on August 12, 2003. The participants discussed the
changi ng nature of petitioners’ business and their financial
circunstances. To wit, M. Cox’s consulting endeavors had
previously focused on the tel ecomruni cations industry, where work
had since “dried up” due to the econom c downturn. He was at
that time soliciting a nore diversified clientele, but contracts
were small er and income reduced. It was agreed that petitioners
woul d provide Fornms 433 by the end of August for the
consideration of collection alternatives, and options discussed
i ncluded an offer-in-conprom se or currently not collectible
st at us.

On August 28, 2003, M. Merriamtel ephoned M. Skidnore to
request 3 nore weeks to submt financial information and to
communi cate that petitioners’ 2002 Form 1040 had been muail ed.

The return for 2002 was tinely filed, pursuant to extensions,
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when it was received on August 29, 2003. The return reported
adj usted gross incone of $464, 889, taxable incone of $423, 722,
total tax of $146,460, total paynents of $487, and an anmount owed
(again including a $1,569 Form 2210 addition) of $147,542. No
paynment was submtted with the return. Anmounts due, with
additions to tax and interest, were assessed on October 6, 2003,
and a notice of bal ance due was sent.

On Septenber 19, 2003, Kevin A Planegger (M. Planegger),
anot her representative of petitioners’ enployed at the sanme firm
as M. Merriam sent two letters to M. Skidnore. One presented
expl anation and reasoning with respect to petitioners’ request
that additions to tax for 2000 be abated. The other asked that
petitioners be granted a further extension to October 3, 2003, to
provide financial and collection information. M. Planegger also
call ed on Qctober 1, 2003, and requested still nore tine.

M. Skidnore then sent a letter dated October 16, 2003,
setting a deadline of October 27, 2003, for “full and conplete
financial s” frompetitioners and addressing the argunents that
petitioners had proffered concerning the additions to tax. On
Cct ober 27, 2003, M. Planegger sent to M. Skidnore a conpleted
Form 433-A for petitioners and Form 433-B for Cox Associ at es,
Inc., each signed on October 24, 2003, as well as a letter
di scussing certain of the incone and expense itens reflected

t hereon. The Form 433- A showed nonthly inconme of $14, 457 and
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expenses of $14,648. The expenses included housing and utility
costs of $7,081, attributable to multiple nortgages
overencunbering petitioners’ residence (valued at $900,000 in the
Form 433-A), and life insurance costs of $2,959. The cover
| etter explained that the honme secured i ndebtedness obtained to
finance petitioners’ business activities and that the life
insurance on M. Cox’s life was a condition for such financing.
The Form 433-B incorporated an attached profit and | oss statenent
for January through July of 2003 showing total income of $139, 261
and expenses of $137,361.10, resulting in net inconme of
$1, 899. 90.

M. Skidnore reviewed the information submtted and
docunented his analysis in extensive notes. By a letter dated
Cct ober 31, 2003, he conmmunicated to petitioners his prelimnary
concl usi ons and underlying concerns with respect to current
conpliance, to clained expenses and his inability to reconcile
anounts on the Fornms 433 with bank and financial statenents
provided, and to collection alternatives. M. Planegger spoke
with M. Skidnore by tel ephone on Novenber 10, 2003, and
requested to have until the end of the nonth to prepare a
response to the letter. M. Skidnore indicated that with the
delays to date he was inclined to proceed but would | ook at

anyt hing received while the case was still in his hands.
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M. Skidnore conpleted his consideration and cal cul at ed
nonthly net incone of $8,550 (total inconme of $14,457 |ess
al | owabl e expenses of $5,907), for a collection potential from
petitioners’ future income over 60 nonths of $513, 000, plus net
realizable equity in assets of $34,161. |In this conputation,
M. Skidnore all owed only standard housi ng expenses of $1,299 as
docunentation relating to the $7,081 was uncl ear and the cost of
mai ntai ning a hone was not converted to a business expense nerely
by use as security for alleged business |oans. He al so
di sallowed the life insurance expenses as nothing showed that it
was not a personal asset benefiting petitioners and conpletely
under their control. M. Skidnore did not find that any
collection alternatives were appropriate on the record presented,
but he did conclude that the addition to tax for failure to file
tinmely for 1999 shoul d be abat ed.

On Novenber 17, 2003, petitioners sent a letter to
M. Skidnore responding to the conclusions in his October 31,
2003, letter. Therein they presented further argunent regarding
conpl i ance, housing expenses, and collection alternatives. They
enphasi zed their alleged efforts to return to conpliance,
def ended their housing costs or alternatively requested a year to
nodi fy any expenses deened excessive, and repeatedly advocated
for placenment of their accounts in “currently uncollectible

status”, acknow edgi ng that neither an installnent agreenent nor
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an offer-in-conprom se was a viable option in their
ci rcunst ances. ?

On Novenber 25, 2003, the RS issued to petitioners a
Deci sion Letter Concerning Equival ent Hearing Under Section 6320
and/ or 6330 of the Internal Revenue Code with respect to 1999,
sustaining the proposed | evy collection action but abating the
late filing addition. Likew se, also on Novenber 25, 2003, a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 was issued to petitioners with respect

to 2000.3 The notice summari zed the determ nation as foll ows:

2 |t appears fromthe record that the Nov. 17, 2003, letter
may have been received by the IRS after M. Skidnore conpleted
his consideration of petitioners’ 1999 and 2000 case. However,
as indicated infra, the substance of the information therein was
fully considered by M. Skidnore in conjunction with his
subsequent review of petitioners’ 2001 and 2002 tax years and did
not alter (and thus would not as to 1999 and 2000 have altered)
his conclusions. Any timng issues are imuaterial on these
facts.

31t appears fromthe admnistrative file that the IRS
prepared two notices of determ nation dated Nov. 25, 2003, with
respect to petitioners’ 2000 tax year. The notices are identi cal
except for the certified mail nunbers handwitten on the first
pages and the fact that one is signed by Appeal s Team Manager
Mari anne Hudson and the other is signed by Appeal s Team Manager
Wesl ey D. Anderson. It is unclear if both were sent to
petitioners. Perhaps, despite being addressed to both
petitioners, one was intended for M. Cox and the other for
Ms. Cox. |In any event, petitioners attached the notice signed
by Marianne Hudson to their petition for 2000, and it is that
notice that the parties annexed to the stipulation of facts and
stipul ated was the docunent upon which the case at docket No.
21733-03L was based. Consistent with the parties’ approach, the
Court wll treat the stipulated notice as the operative docunent
for purposes of this proceeding and will disregard the possible

(continued. . .)
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Your lack of current tax conpliance defeated the

finding of collection alternatives, and the financi al

i nformati on you provided indicated an ability to make

significant paynents on the outstanding tax, if not

fully pay it over the next few years. You did not

evidence that a |l evy would be overly intrusive. You

did not show reasonabl e cause for penalty abatenent.
Petitioners filed a petition with this Court challenging the
Novenber 25, 2003, determ nation on Decenber 22, 2003, at which
time they resided in Denver, Col orado.

In the nmeantine, on Cctober 20, 2003, the IRS had issued to
petitioners a Final Notice - Notice of Intent To Levy and Notice
of Your Right to a Hearing with respect to 2001 and 2002.
Petitioners tinely submtted a Form 12153, received by the IRS on
Novenber 19, 2003, in response to the notice of intent to |evy.
An attachnment explaining their disagreenent essentially reprised
(al nost verbatim the points nmade in their Novenber 17, 2003,
letter to M. Skidnore and focused on a request for placenent of
their accounts in currently not collectible status.

This case was again assigned to M. Skidnore. By a letter
dated April 8, 2004, M. Skidnore offered a hearing to be held on
April 27, 2004. On April 20, 2004, petitioners’ representative
call ed and requested that M. Skidnore recuse hinself and have a

di fferent Appeals officer handl e the 2001 and 2002 case on

account of M. Skidnore’s work on prior years. Upon review of

3(...continued)
second copy.
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that request with a supervisor, it was determ ned that

reassi gnment was not required and would only create delay. M.
Ski dnore contacted petitioners’ representative with the foregoing
information, and the two schedul ed a tel ephonic hearing for May
19, 2004.

On May 19, 2004, M. Planegger called and, pursuant to his
request for nore tine to conplete updated Forns 433-A and 433- B,
t he hearing was reschedul ed for June 8, 2004. 1In a followp
letter of the sane date, M. Planegger confirnmed the hearing
appoi ntnment and a June 4, 2004, deadline to submt updated
financial information. The letter also reiterated objection to
M. Skidnore's consideration of the case. After two additional
requests frompetitioners’ representative to postpone, the
hearing was reset for June 22, 2004, with the revised financi al
data to be provided by June 18.

Under cover of a letter dated June 17, 2004, petitioners
sent a profit and | oss statenent for Cox Associates, Inc.,
showi ng a net | oss of $12,996.81 during the January through Apri
2004 period, an incone statenent for M. Cox’s sole
proprietorship showing a net |oss of $2,094 for the same period,
a purported “Personal Bal ance Sheet” for petitioners, and copies
of various bank statenents. The letter stated that petitioners’

assets and liabilities had not changed since Forns 433-A and 433-
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B were submtted the previous year, and no revised forns were
provi ded.

M. Skidnore again docunented his consideration of and
concerns with the information provided in extensive notes. He
noted the uncorroborated or unexplained nature of much of what
was supplied, an inability to reconcile various clainmed figures
wi th the docunentation, the high cashflow through and comm ngling
bet ween bank accounts, the apparent failure to make |lifestyle
changes to reduce expenses since requesting a year to do so in
Novenmber of 2003, and the seem ngly continued problenms with
filing and paynment requirenents. These concerns were di scussed
at the ensuing hearing conducted on June 22, 2004.

On July 13, 2004, a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 was issued to
petitioners with respect to 2001 and 2002. The notice sunmari zed
the determnnation: “The only issue you raised for consideration
was that you be found to be currently not collectible. The
financial information you provided did not establish that. There
were no procedural errors found, neither was it found that a | evy
woul d be overly intrusive.” Petitioners’ petition challenging
this notice, having been tinely nailed, was filed on August 16,
2004, at which tinme they continued to reside in Denver, Col orado.

Each petition raised a nunber of |argely identical

assi gnnments of error, disputing the conclusions in the
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determ nations as to: (1) Intrusiveness of the proposed
collection actions; (2) current tax |aw conpliance; (3) ability
to pay and interpretation of submtted financial information; (4)
avai lability of currently not collectible status for unpaid
l[tabilities; (5) abatenent of delinquency additions to tax; and
(6) adequacy of the admnistrative record for judicial review
Wth respect to the proceeding for 2001 and 2002, petitioners

al so alleged that they were denied their right to a fair hearing
before an inpartial Appeals officer with no prior involvenent in
t he case.

As previously indicated, these cases were submtted fully
stipulated. 1In conjunction with that subm ssion, the parties
filed a stipulation of settled issues in which they agreed to
additions to tax under section 6651(a)(1) for taxable years 2000
and 2001 to the extent of 50 percent of the anmpunts assessed and
to abatenent of the remaining 50 percent for each year.

Di scussi on

Coll ection Actions--GCeneral Rul es

Section 6331(a) authorizes the Conmm ssioner to | evy upon al
property and rights to property of a taxpayer where there exists
a failure to pay any tax liability within 10 days after notice
and demand for paynment. Sections 6331(d) and 6330 then set forth
procedures generally applicable to afford protections for

taxpayers in such levy situations. Section 6331(d) establishes
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the requirenent that a person be provided wth at | east 30 days’
prior witten notice of the Comm ssioner’s intent to | evy before
collection may proceed. Section 6331(d) also indicates that this
notification should include a statenment of avail able
adm ni strative appeals. Section 6330(a) expands in several
respects upon the prem se of section 6331(d), forbidding
collection by levy until the taxpayer has received notice of the
opportunity for adm nistrative review of the matter in the form
of a hearing before the IRS Ofice of Appeals. Section 6330(b)
grants a taxpayer the right to a fair hearing before an inparti al
Appeal s of ficer upon request.

Section 6330(c) addresses the matters to be consi dered at
t he hearing:

SEC. 6330(c). Matters Considered at Hearing.--In
the case of any hearing conducted under this section--

(1) Requirenment of investigation.--The
appeal s officer shall at the hearing obtain
verification fromthe Secretary that the
requi renents of any applicable | aw or
adm ni strative procedure have been net.

(2) Issues at hearing.--

(A) I'n general.--The person nmay raise at
the hearing any relevant issue relating to
the unpaid tax or the proposed |evy,

i ncl udi ng- -

(1) appropriate spousal defenses;
(1i) challenges to the

appropri ateness of collection actions;
and
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(ti1) offers of collection
al ternatives, which may include the
posting of a bond, the substitution of
ot her assets, an installnent agreenent,
or an offer-in-conprom se

(B) Underlying liability.--The person
may al so raise at the hearing challenges to
t he exi stence or anmount of the underlying tax
ltability for any tax period if the person
did not receive any statutory notice of
deficiency for such tax liability or did not
ot herwi se have an opportunity to di spute such
tax liability.

Once the Appeals officer has issued a determ nation
regardi ng the disputed collection action, section 6330(d) allows
t he taxpayer to seek judicial reviewin the Tax Court or a
District Court, depending upon the type of tax. |In considering
whet her taxpayers are entitled to any relief fromthe
Comm ssioner’s determnation, this Court has established the
foll ow ng standard of review

where the validity of the underlying tax liability is

properly at issue, the Court will review the matter on

a de novo basis. However, where the validity of the

underlying tax liability is not properly at issue, the

Court wll review the Comm ssioner’s adm nistrative

determ nation for abuse of discretion. [Sego v.
Comm ssioner, 114 T.C 604, 610 (2000).]

1. Analysis

A. Adequacy of the Adnministative Record and Notices of

Det er m nati on

Petitioners raise certain alleged procedural defects that
they argue preclude legitinmate judicial review of the

adm ni strative proceedings. The thrust of their argunent appears
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to be that the absence of a nore formal record of the hearing or
any significant adm nistrative record, coupled with vague and
conclusory notices of determ nation, prevents neani ngful review
As this Court has noted on a nunber of occasions, hearings
conduct ed under sections 6320 and 6330 are informal proceedi ngs,

not formal adjudications. Katz v. Comm ssioner, 115 T.C 329,

337 (2000); Davis v. Conmm ssioner, 115 T.C 35, 41 (2000). There

i nheres no right to subpoena w tnesses or docunents in connection

with these hearings. Roberts v. Conm ssioner, 118 T.C 365, 372

(2002), affd. 329 F.3d 1224 (11th Gr. 2003); Nestor v.

Comm ssioner, 118 T.C 162, 166-167 (2002); Davis V.

Commi ssi oner, supra at 41-42. Taxpayers are entitled to be

offered a face-to-face hearing at the Appeals Ofice nearest
their residence. Were the taxpayer declines to participate in a
proffered face-to-face hearing, hearings may al so be conducted by

t el ephone or correspondence. Katz v. Conm ssioner, supra at 337-

338; Dorra v. Conmi ssioner, T.C. Menp. 2004-16; sec. 301.6330-

1(d)(2), &A-D6 and D7, Proced. & Adm n. Regs. Furthernore, once
a taxpayer has been given a reasonabl e opportunity for a hearing
but has failed to avail hinself or herself of that opportunity,
we have approved the nmaking of a determ nation to proceed with
coll ection based on the Appeals officer’s review of the case

file. See, e.g., Taylor v. Conm ssioner, T.C Meno. 2004- 25,

affd. 130 Fed. Appx. 934 (9th G r. 2005); Leineweber v.
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Conmi ssioner, T.C. Meno. 2004-17; Arnstrong v. Conm ssioner, T.C.

Meno. 2002-224; Gougler v. Comm ssioner, T.C. Menp. 2002-185;

Mann v. Conm ssioner, T.C. Mno. 2002-48.

The Court has also ruled that taxpayers are entitled,
pursuant to a request nade under section 7521(a)(1l), to audio

record section 6330 hearings. Keene v. Conm ssioner, 121 T.C 8,

19 (2003). Nonethel ess, we have never held or inplied that any
particular type of record is a necessary prerequisite for
meani ngful review. Rather, our precedent and the adm nistrative
records underlying each of those proceedi ngs counsel that a broad
continuumexists in terns of the evidence we have found
sufficient to support judicial consideration.

Furthernore, precedent from other courts speaks with |ike
inport. The Court of Appeals for the Sixth Grcuit dealt with

this issue at sonme length in Living Care Alternatives of Utica,

Inc. v. United States, 411 F.3d 621 (6th Cr. 2005).

Acknow edging that the record in collection cases is in many

i nstances “surprisingly scant”, the court nonethel ess went on to
explain: “No transcript or official record of the hearing is
required and, accordingly, one rarely exists.” 1d. at 625.

The Courts of Appeals for the First and Eighth Crcuits have al so

generally endorsed this view Robinette v. Conm ssioner, 439

F.3d 455, 459, 461-462 (8th G r. 2006), revg. on other grounds

123 T.C. 85 (2004); AOsen v. United States, 414 F.3d 144, 150-151
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(st Cr. 2005). Petitioners look to Mesa Gl, Inc. v. United

States, 86 AFTR 2d 2000-7312, at 2000-7317, 2001-1 USTC par.
50, 130, at 87,101 (D. Colo. 2000), for support, but even the
District Court in that case stated:

The governnent is correct that these rulings and

provi sions support the informal nature of the hearing.

Yet informality does not conpletely obviate the need

for a record of sone sort. Wile a full stenographic

record is not required, there nust be enough

information contained in the docunentation created by

the IRS for a court to draw concl usi ons about statutory

conpliance and whet her the AO abused his or her

di scretion. * * *

Here, the parties have stipulated and included in the record
the full Appeals Ofice admnistrative file, including the
collection function investigative file incorporated therein, for
each of the years in issue. These materials contain extensive
cont enpor aneous notes by I RS personnel as well as the
correspondence between the parties. M. Skidnore’s notes of what
transpired at the section 6330 hearings are a notable feature of
this conmpendium Taken together, the assenbl age provides a
singularly clear portrayal of adm nistrative devel opnents as they
occurred. In addition, petitioners do not contend ever to have
made a request under section 7521 to record the hearing. On the
facts of these cases, the Court is satisfied that the

adm ni strative record is adequate for proper judicial review

See Living Care Alternatives of Utica, Inc. v. United States,

supra at 629-630 (distinguishing Mesa G|, Inc. v. United States
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supra); Osen v. United States, supra at 155-156 (concl uding that

an adm nistrative record containing an offer-in-conprom se, the
Appeal s officer’s comuni cati ons and the taxpayer’s responses,
and the Appeals officer’s conclusions was sufficient); see also

Robi nette v. Conm ssioner, supra at 461-462 (agreeing with Q sen

v. United States, supra).

A simlar conclusion is warranted wth respect to
petitioners’ related assertion that the notices of determ nation
are too vague and conclusory to conport with, and to facilitate
judicial review consistent with, due process. Petitioners
conplain that the notices |ack a cogent explanation of the
Appeal s officer’s anal ysis showi ng how he consi dered and wei ghed
all of the evidence and issues raised by petitioners.

Section 6330(c)(3) provides that a determ nation for
pur poses of the statute nmust take into account: (1) Verification
that requirenments of applicable | aw and procedure have been net;
(2) issues raised by the taxpayer at the hearing; and (3) whether
t he proposed collection action balances the need for efficient
collection wth concern that collection be no nore intrusive than
necessary. Regul ations el aborate as foll ows:

The Notice of Determnation will set forth Appeal s’

findings and decisions. It will state whether the IRS
met the requirenents of any applicable |aw or

adm ni strative procedure; it will resolve any issues
appropriately raised by the taxpayer relating to the
unpaid tax; it wll include a decision on any

appropriate spousal defenses raised by the taxpayer; it
wi Il include a decision on any chall enges nade by the
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t axpayer to the appropriateness of the collection

action; it wll respond to any offers by the taxpayer

for collection alternatives; and it wll address

whet her the proposed collection action represents a

bal ance between the need for the efficient collection

of taxes and the legitimte concern of the taxpayer

that any collection action be no nore intrusive than

necessary. The Notice of Determination will also set

forth any agreenents that Appeals reached with the

t axpayer, any relief given the taxpayer, and any

actions the taxpayer or the IRS are required to take.

Lastly, the Notice of Determ nation will advise the

t axpayer of the taxpayer’s right to seek judicial

review within 30 days of the date of the Notice of

Determ nation. [Sec. 301.6330-1(e)(3), A-E8(i),

Proced. & Adm n. Regs.]

The notices of determ nation precipitating these cases
expressly address verification of |egal and procedural
requi renents, issues raised, and bal ancing of efficiency and
intrusion. Wile petitioners would apparently |like to see even
greater detail, the discussions provided as to each of the
foregoi ng conponents are sufficient to enable the Court to foll ow
the Appeals officer’s reasoning and concl usi ons. Furthernore,
the Court is mndful that a notice of determ nation, as a single,
relatively succinct docunment follow ng an often | engthy
adm ni strative process, nust necessarily be to sone degree
summary in nature.

For exanple, petitioners direct our attention to the fact
that they offered collection alternatives, including an offer-in-
conprom se and currently not collectible status, and argue that
M. Skidnore failed adequately to address these issues in the

notices of determ nation. They enphasize that the Novenber 25,
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2003, notice does not nention currently not collectible status.
However, both notices discuss collection alternatives and
hi ghl i ght specific reasons why these were rejected. Although the
Novenber 25, 2003, notice does not use the words “currently not
collectible status”, it enunerates particular problens with
respect to petitioners’ ability to qualify for “an Ofer in
Conmprom se or other collection alternative”, and the grounds
listed are patently relevant to evaluation of currently not
collectible status. In point of fact, the majority of
petitioners’ conplaints about the notices would seemto rel ate
nmore to the possibility of an abuse of discretion, and hence w |
be dealt with infra, than to the I egal sufficiency of the
docunents.

The Court concludes that both the adm nistrative record and
the notices of determ nation are sufficient to support judicial

review. 4

4 W note that we do not decide or reconsi der whether we are
limted to the adm nistrative record in conducting our review, as
that is not at issue in these cases.
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B. | npartiality of the Appeals Oficer

Petitioners have, throughout the adm nistrative and
litigation process, consistently objected to the consideration of
their 2001 and 2002 years by M. Skidnore on grounds of prior
i nvol venent. Section 6330(b)(3) subsunmes in the statutory right
to a fair hearing the requirenent of an inpartial officer: “The
heari ng under this subsection shall be conducted by an officer or
enpl oyee who has had no prior involvenent with respect to the
unpai d tax specified in subsection (a)(3)(A) before the first
hearing under this section or section 6320. A taxpayer my waive
the requirenment of this paragraph.” Petitioners’ positionis
that M. Skidnore’s |looking into their 2001 and 2002 liabilities
in connection with his handling of the 1999 and 2000 years
constitutes disqualifying prior involvenent. They also allege
nmore generally that prejudice engendered by his prior dealings
with them prevented M. Skidnore fromtaking an unbi ased | ook at
their 2001 and 2002 years.

Wth respect to the key phrase “prior involvenent”,
regul ations anplify the statutory | anguage as set forth bel ow

QD4. Wiat is considered to be prior involvenent

by an enpl oyee or officer of Appeals with respect to

the tax and tax period or periods involved in the

heari ng?

A-D4. Prior involvenent by an enpl oyee or officer
of Appeal s includes participation or involvenent in an

Appeal s hearing (other than a CDP hearing hel d under

ei ther section 6320 or section 6330) that the taxpayer
may have had with respect to the tax and tax periods
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shown on the CDP Notice. [Sec. 301.6330-1(d)(2), QA-
D4, Proced. & Adm n. Regs.]

Hence, both the statutory and the regul atory | anguage
suggest a relatively perm ssive standard under which
participation in earlier collection proceedi ngs woul d not
constitute disqualifying prior involvenent for purposes of
section 6320 or 6330. Legislative history is supportive of such
a construction, providing:

The conferees anticipate that the IRS will conbine

Notice of Intent to Levy and Notice of Lien hearings

whenever possible. |If multiple hearings are held, it

is expected that, to the extent practicable, the sane

appel l ate officer will hear the taxpayer with regard to

both lien and levy issues. |[If the taxpayer requests a

hearing followi ng receipt of a Notice of Lien or Notice

of Intent to Levy and, prior to the date of the

hearing, receives the other notice, the schedul ed

hearing wll serve for both purposes and the taxpayer

is obligated to raise all relevant issues at such

hearing. [H Conf. Rept. 105-599, at 266 (1998), 1998-

3 C B 747, 1020.]

Thus, given the above authorities, there can be little doubt that
sonme form of exception to the bar on prior involvenent is
countenanced and intended for participation in earlier collection
proceedi ngs. However, by their ternms, the foregoi ng appear to be
directed toward nultiple proceedi ngs where the sane year or years
are specifically the subject of the collection actions. Proper
application to proceedi ngs where different tax periods are in
issue is less explicit.

Casel aw, too, offers only Iimted guidance. This Court has

characterized the policy of the bar as follows: *“The
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inpartiality requirenent ensures that a hearing officer has had
no prior involvenent in the determ nation and assessnent of the
underlying tax liability that is the subject of the hearing.”

Criner v. Comm ssioner, T.C Meno. 2003-328. Qur dispositions to

date have relied principally on the fact that the Appeals

enpl oyee personally “did not participate in, and was not involved
in, any previous Appeals O fice hearing” concerning the tax
periods that were the subject of those cases. Day v.

Conmi ssioner, T.C. Meno. 2004-30; Harrell v. Conmm ssioner, T.C

Meno. 2003-271. Qur cases have not explored the contours of the
exception for prior involvenent in earlier section 6320 or 6330
pr oceedi ngs.

Nor is jurisprudence fromother courts particularly
enl i ghtening. Few cases seemto address the neaning of prior
i nvol venent, much less in the context in which it is franmed here.
Moreover, sone of what little exists is at |east arguably nore
restrictive than the statute itself and, accordingly, offers

m ni mal assi stance. For exanple, in Cox v. United States, 345 F.

Supp. 2d 1218, 1224 (WD. Ckla. 2004), the District Court
remanded a case to Appeals on unrel ated procedural grounds with
the following instruction: “The court finds that, at least in
the circunstances presented here, the statute’s requirenent that
the presiding officer nmust have had no prior involvenent with the

unpaid tax disqualifies the original appeals officer fromre-
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hearing the matter.” The court does not nention the statutory
exception for an Appeals officer’s involvenent in other section

6320 or 6330 proceedi ngs concerning a taxpayer. Msa Ql, Inc

v. United States, 86 AFTR at 2000-7316 to 7317, 2001-1 USTC par.

50, 130 at 87,100 to 87,101, can be read to inply that even
reviewing the RS adm nistrative file before contacting the
t axpayer for a hearing mght constitute disqualifying prior
i nvol venent. Yet any such prohibition would seemto infringe
upon realities of the adm nistrative process and possi bly even
other requirenents of the statute itself; e.g., those pertaining
to verification

Agai nst this backdrop, the Court cannot conclude that the
situation now before us represents the type of harmthat the
restriction on prior involvenent was intended to prevent. Two
potential rationales, both drawn fromthe | anguage of the statute
and regulations, lead to this result. First, as a technical
matter, the subsequent years have never been the subject of;
i.e., been directly in dispute in, a proceeding before the IRS.
To the extent that there has never technically been a proceeding
concerning the later years, a fortiori there cannot have been
di squalifying involvenent in a proceeding by IRS personnel. The
regul atory definition in particular, phrased in terns of an
earlier “Appeals hearing * * * with respect to the tax and tax

periods”, suggests that prior involvenent contenplates a
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situation where the specific year or years were the explicit
target of an adm nistrative proceeding. See sec. 301.6330-
1(d)(2), A-D4, Proced. & Adm n. Regs. Stated otherw se, the
regul ations indicate that prior involvenent as used in the
section 6330 context does not arise where consideration of |ater
years was peripheral to a proceedi ng the subject of which was an
earlier year or years.

Second, froma practical standpoint, the law clearly permts
multiple collection hearings with respect to a given period to be
conducted by the sane Appeals officer when that period is, for
exanpl e, the subject of nmultiple notices under section 6320
and/or 6330. Logically, then, it is difficult to argue that an
appreci ably greater or different harmcould ensue where a period
is first considered informally in the course of one collection
proceeding initiated regardi ng another period and then becones
the direct subject of a subsequent proceeding. It would make
little substantive sense to have operation of the exception turn
on nmere coincidences of timng in the issuance of the various
actionabl e noti ces.

In addition, given the practical realities that collection
probl ens often develop or continue serially over a nunber of
years and that many Appeals Ofices are small with limted staff,
a construction that could progressively disqualify an entire

office vis-a-vis a taxpayer with multiple years in arrears would
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be unwor kabl e. Likew se, since nmuch of the relevant information
woul d remai n unchanged regardl ess of the period under
consi deration, wasteful redundancy could be sanctioned by too
narrow a readi ng of the exception, and the avoi dance t hereof
likely formed part of the reasoning behind inclusion of the
exception in the statute. Accordingly, the Court concludes that
M. Skidnore' s consideration of the 2001 and 2002 years during
the collection hearing process concerning 2000 did not lead to
di squalification on grounds of prior involvenent as that
termnology is used in section 6330(b)(3).

The foregoi ng concl usi on does not, however, necessarily end
the inquiry with respect to a potential violation of section
6330(b)(3). The question remains as to whether the provision
al so incorporates a general requirenent of inpartiality, in the
sense of no prejudice or bias, that m ght have been transgressed
on these facts. The Court has spoken briefly to this point in
the context of a lien action under section 6320:

Section 6320(b)(3) Iimts the definition of “inpartial

officer” * * * and that definition does not address,

and arguably does not permt, a challenge to the

objectivity of the hearing officer who presides over a

heari ng under sections 6320 and 6330. However, we

shal | assune w thout deciding, for purposes of this

anal ysis, that sections 6320 and 6330 permt a

chal l enge in appropriate cases to a denonstrably biased

hearing officer. See secs. 6320(c), 6330(c)(2)(A) (A

person may raise at the hearing any rel evant issue

relating to the proposed collection action including

the enunerated issues). [Criner v. Conm ssioner, T.C
Mermo. 2003-328. ]
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Taki ng the sanme approach of assum ng arguendo that a claim
advanci ng prejudice is col orable under the section, we again find
it unnecessary to decide the underlying issue of statutory
construction in that petitioners’ allegations of bias are not
borne out by the totality of the record. Petitioners highlight
two factual circunstances in support of their position. First,
petitioners focus on a reference to “a baseless claimfor
i nfl ated housing and i nsurance costs” in notes made by
M. Skidnmore on April 26, 2004, recording his activity in
processi ng the 2001 and 2002 case. The April 26, 2004, entry
reads, in relevant part:

Revi ew of the case for 1999-2000 (cl osed five nonths
ago) found that the issues raised were collection
alternatives, and that they qualified for none because
they made a baseless claimfor inflated housing and

i nsurance costs in an effort to show they had no
ability to pay, seeking to justify a lifestyle at the
expense of the governnent. Specifically, it was

concl uded that “You did not provide sufficient

financial information so that these could be
specifically eval uated, but what you did provide

evi denced two significant problens: (1) The testinony
provi ded indicated no projection of future incone could
now be nmade with confidence in its accuracy. This
woul d defeat the making of a projection of your future
ability to pay. It is suggested that you again
consider these alternatives after your new busi ness
income has a sufficient history upon which to base
projections. (2) Analysis of your income and expenses
showed | arge discretionary income which could be
applied to your tax liabilities.” | called the Rep. to
inquire if they had different issues for 2001-2002, and
what they w shed to do about the schedul ed hearing * *
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Thus, while the remark conpl ai ned of by petitioners may
sound harsh standing alone, it was nmade in the context of a
review which went on to consider and accurately to sumrari ze the
particul ar reasons for the result reached in the earlier matter.
Moreover, as the facts found above indicate, M. Skidnore then
proceeded to grant repeated requests frompetitioners for nore
time to prepare for the hearing and to submt updated financi al
information. H's notes al so docunent and di scuss his anal ysis of
the financial materials ultimtely provided by petitioners,
commenting in detail about specific itenms and why they conti nued
to fall short of establishing petitioners’ qualification for
collection alternatives. This accommobdation of petitioners’
schedul i ng needs and careful review of the particul ar evidence
offered indicates a willingness to consider anew the nerits of
petitioners’ then-existing circunstances and is the antithesis of
prej udgnent .

The second factual point enphasized by petitioners in their
quest to show bias is the timng of M. Skidnore s concl usion
that a determnation letter should be issued; i.e, that the
deci sion was nmade on the sane day as the hearing was hel d.

Agai n, however, the record reveal s nothing inappropriate.
Petitioners submtted their financial docunentation prior to the
heari ng and offered nothing further at the conference that would

justify delay for additional review M. Skidnore's notes with
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regard to the hearing, conducted with petitioners’
representative, close as foll ows:

We di scussed the financials and nmy concl usions. He

coul d nanme no specific nodifications to expenses. He

had no response to ny statenent that it appeared the

941s were overdue. W agreed this TP needed an QO C,

but | explained why he could not qualify now Rep.

said he agreed they would have to | ook down the road

for an OCin the future. He wanted a Determ nation

Letter, and will surely appeal to Tax Court, just for

delay. He did not nane any respect in which he

di sagreed with ny findings.

On this record, and even assum ng that section 6330(b)(3)
subsunes a requirenment of inpartiality in a broad or generalized
sense, the Court is satisfied that M. Skidnore conducted a
t hor ough review of the 2001 and 2002 years that belies
al l egations of being tainted by prejudice.

C. Appropri ateness of the Coll ection Determn nations

Havi ng concl uded that all eged procedural shortcom ngs do not
preclude judicial review or otherwi se invalidate the
determ nations at issue, the Court turns to whether the
determ nations to proceed with collection should be sustained on
the nerits. At the outset, it should be reiterated that with the
settlenment by the parties of the controverted additions to tax,
no i ssue of underlying liability remains in dispute.
Accordingly, we review respondent’s determ nations to proceed
with collection for abuse of discretion. Action constitutes an

abuse of discretion under this standard where arbitrary,
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capricious, or wthout sound basis in fact or |aw. Wodral v.

Comm ssioner, 112 T.C 19, 23 (1999).

Petitioners contend that the determ nations generating these
cases evince an abuse of discretion on three principal grounds:
(1) Failure to satisfy the verification requirenent of section
6330(c)(3)(A); (2) failure to address or properly to evaluate al
i ssues raised by petitioners per the nmandate of section
6330(c)(3)(B); and (3) failure properly to weigh intrusion per
section 6330(c)(3)(C. Respondent disagrees with each claim

Section 6330(c)(3)(A) incorporates a directive that the
determ nation take into consideration the section 6330(c) (1)
“verification fromthe Secretary that the requirenents of any
applicable law or adm nistrative procedure have been net.” The
referenced requirenents are not further illum nated by statute or
regul ation. The Court has repeatedly rejected chall enges based
on this provision where the Appeals officer had secured formal or
informal transcripts show ng both that the subject taxes were
properly assessed and that the taxpayer had been notified of
t hose assessnents through i ssuance of notices of bal ance due.

Burke v. Conmm ssioner, 124 T.C. 189, 194-195 (2005); Roberts v.

Conmi ssioner, 118 T.C. at 371 n.10; Nestor v. Conm ssioner, 118

T.C. at 166; Lunsford v. Conm ssioner, 117 T.C. 183, 188 (2001).

M. Skidnore did so here.
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Petitioners nmaintain, however, that nore is demanded. They
rely on the foll owm ng passage froml egislative history:

During the hearing, the IRSis required to verify
that all statutory, regulatory, and adm nistrative
requi renents for the proposed collection action have
been net. |IRS verifications are expected to include
(but not be limted to) show ngs that:

(1) the revenue officer reconmendi ng the
collection action has verified the taxpayer’s
liability;

(2) the estimted expenses of |evy and sale
w Il not exceed the value of the property to be
sei zed;

(3) the revenue officer has determ ned that
there is sufficient equity in the property to be
seized to yield net proceeds fromsale to apply to
the unpaid tax liabilities; and

(4) with respect to the seizure of the assets
of a goi ng business, the revenue officer
recommendi ng the collection action has thoroughly
considered the facts of the case, including the
avai lability of alternative collection nethods,
bef ore recommendi ng the collection action. [H
Conf. Rept. 105-599, at 264 (1998), 1998-3 C. B
747, 1018.]

According to petitioners, the fourth enunerated itemis
applicable to their circunstances. They contend that it inposes
an “elevated review and was inproperly ignored in the

determ nati ons.

The difficulty with petitioners’ position is that the
statute as enacted requires by its terns verification “that the
requi renents of any applicable |aw or adm nistrative procedure
have been net.” Sec. 6330(c)(1l). Petitioners have alerted us to
no |l aw or adm nistrative procedure that would direct revenue

officers to engage in the specific analysis suggested, nuch |ess
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docunent such analysis in a manner or formthat would enable
objective verification thereof by an Appeals officer in sone
future proceeding. Moreover, the structure of section 6330 as
enacted is such that the Appeals officer is expressly instructed
to consider collection alternatives, presunmably de novo, and
courts are granted jurisdiction to review the Appeals officer’s
exercise of discretion, not that of an earlier revenue officer.
Petitioners’ approach does not harnonize with the | anguage of the
statute. The Court concludes that the verification requirenent
was nmet on the facts of these cases.

Petitioners also advance conplaints with respect to the
Appeal s officer’s consideration of issues they raised in
connection wth the hearing. These conplaints, apparently
seeking to show contravention of section 6330(c)(3)(B), center on
the interrelated categories of conpliance and coll ection
alternatives. Regarding conpliance, neither party disputes that
current conpliance with tax laws is generally considered a
prerequisite, under established IRS policy, of eligibility for

collection alternatives. See, e.g., Rodriguez v. Conm Ssioner,

T.C. Meno. 2003-153; Londono v. Conmi ssioner, T.C Meno. 2003-99;

Tabak v. Comm ssioner, T.C. Meno. 2003-4. Nor is there any

mat eri al di sagreenment that petitioners’ conpliance record for the
years in issue was, in petitioners’ words, “not exenplary” or, in

respondent’s characterization, “abysmal”. Petitioners argue,
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however, that respondent has inproperly focused on past, as
opposed to current, conpliance; that petitioners were in at |east
“substantial” conpliance with their Federal tax obligations for
2003 forward; and that their nonconpliance for earlier years was
justified by circunstances beyond their control. Hence, they
mai ntain that M. Skidnore inproperly relied on nonconpliance in
support of his determ nations.

Undoubt ably, the adm nistrative record shows that
M. Skidnmore | ooked in detail at the filing and paynent history
for the years in issue. Such a review would seemto be inherent
in the very nature of the proceedings and does not raise a
spectre of inpropriety. The fact that he may al so have believed
erroneously that returns for 1996, 1997, and 1998 were filed late
i kew se does not elimnate the possibility that he may have
appropriately relied on current nonconpliance in reconmendi ng
that | evy action be sustained. Mre salient is the fact that his
notes and the conmmunications sent to petitioners reflect an
ongoi ng concern with failure to make sufficient provision for
esti mated taxes.

When petitioners filed their 2003 return in August of 2004,
pursuant to an extension, they reported tax of $22,508 but only
$414 of wi thholding and no estimted paynments. Although here
petitioners paid the balance of the tax due with the return, they

obviously were not in conpliance with estimted paynent
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obl i gations throughout the pendency of their cases before
M. Skidnmore fromearly 2003 to m d-2004. The notice of
determnation for 2000 was i ssued on Novenber 25, 2003, and that
for 2001 and 2002 was issued on July 13, 2004. Estimated
paynents, intended to ensure that current taxes are paid, are a
significant conponent of the Federal tax system and M. Skidnore
was entitled to rely on their absence in reaching his
conclusions. In fact, petitioners’ circunstances illustrate one
of the reasons for requiring current conpliance before granting
collection alternatives such as an offer-in-conprom se or an
i nstall ment agreenent; nanely, the risk of pyram ding tax

ltability. See Oumyv. Conm ssioner, 412 F.3d 819, 821 (7th Grr.

2005), affg. 123 T.C. 1 (2004).

As to alleged mtigating circunstances during the years in
i ssue, the Court understands that petitioners had little control
over nedi cal exigencies or an industry slowdown. Petitioners
claimthat these circunstances establish that financial
inability, rather than lack of desire, was responsible for their
dilatory filings and paynents. Again, however, current
conpliance is nost gernmane. In addition, as M. Skidnore noted
repeatedly, petitioners’ assertions of financial hardship are
difficult to square with the substantial cashflow through their
accounts. M. Skidnore concluded that petitioners’ broad

assertions of business need and use did not satisfactorily
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expl ai n why sone of the extensive funds could not be enployed to
pay taxes, and the Court concurs.

On the matter of collection alternatives, petitioners on
brief specifically find fault with M. Skidnore s eval uation of
currently not collectible status and of an offer-in-conprom se.
The Internal Revenue Manual (I RM provides for the reporting of
accounts as currently not collectible, pursuant to which accounts
are renoved fromactive inventory. IRM sec. 5.16.1.1 (Sept.
2005). The IRM enunerates a variety of reasons that wll support
currently not collectible status, including where collection
woul d create undue hardship by | eaving taxpayers unable to neet

necessary |living expenses. |d.; see also WIlis v. Conm ssioner,

T.C. Meno. 2003-302.

Petitioners’ clains of financial hardship rest in |arge part
on the inclusion in their living expenses of housing costs
greatly in excess of the anobunt considered standard for their
geographic area; i.e., $7,081 clained versus a $1, 299 standard
al l omance. Petitioners attenpted to explain and justify their
housi ng expenditures in their Cctober 27 and Novenber 17, 2003,
letters to M. Skidnore and in the attachnment to their Form 12153
for 2001 and 2002 (which is substantially identical to the
Novenber 17 letter). They indicated that the figure represented
paynments made on three | oans overencunbering their honme and

offered the follow ng generalized statenent in explanation: *“The
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| oan noney proceeds were used to help finance the devel opnent of
the optical network optim zation software at a time when the
anticipated return was many tinmes the anmount of the |oans.” They
al so described their house as “extensively nodified to include
facilities to operate a successful consulting business”,
mentioning that roons were used to store books, records, and
equi prent, as well as to neet with clients. By way of apparent
anal ogy and w thout any support, they then “respectfully
[ suggested] that a $5,000 or $6,000 per nonth business expense
for renting conmercial office space would be allowed with very
little scrutiny.”

M. Skidnmore, in his analysis of petitioners’ financial
circunst ances for purposes of collection alternatives did not
accept housi ng expenses in excess of the standard all owance. He
al so removed a clainmed $2,959 Iife insurance expense fromthe
conputation. Petitioners’ explanation of that expense, in their
Cct ober 27, 2003, letter had Iikew se been |limted to a
generalized: “U S. Bank required M. Cox to have a life
i nsurance policy for the lines of credit which were approved
based on the business incone as well as the equity in the house.
The whole-life policy also provides a potential ‘line of credit’
for the business.” Petitioners allege on brief that
M. Skidnore's failure to consider their business rationale for

t hese expenses reveal s an abuse of discretion.
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The Court disagrees. Petitioners’ broad-brushed intonations
of business justification lack any sufficient corroboration in
the record. Wiile evidence may support the existence of and
paynments on nortgage | oans and the life insurance policy, the
docunents proffered provide no link to business use. There has
been no adequate effort by petitioners to trace the proceeds of
the |l oans to any business-related outlays or to connect the
i nsurance policy to any specific business-rel ated agreenent or
transaction. M. Skidnore’s unwillingness to credit petitioners’
general i zed, unsubstanti ated assertions at face value hardly
connotes an abuse of discretion.

Mor eover, the inconsistencies between, and | ack of
evidentiary support for, a substantial nunber of the anounts
shown in the financial materials submtted by petitioners largely
vitiate the possibility of any convincing portrayal of hardship.
It sinply is unclear what funds were avail abl e and where they
were going. For M. Skidnore to conclude that the record did not
adequately establish currently not collectible status for
petitioners’ accounts was reasonabl e.

Li ke reasoning would al so apply with respect to other forns
of collection alternative. Petitioners state on brief that the
Appeal s officer refused to consider an offer-in-conpron se
because of difficulty in projecting future income. They fault

himfor not explaining why a 3- or 5-year average, allegedly
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sanctioned in the IRM could not be used. On this point, suffice
it to say that petitioners’ representative during the

adm ni strative process expressed concurrence in the

unavail ability of an offer-in-conprom se, and petitioners never
subm tted an actual offer, a concrete proposal for M. Skidnore

to consider. Discretion typically cannot be exercised, nuch |ess

abused, in the abstract. See, e.g., Kendricks v. Conm ssioner,

124 T.C. 69, 79 (2005); Neugebauer v. Conmm ssioner, T.C. Meno.

2003- 292.

Finally, petitioners franme challenges to the determ nations
in issue on the dictates of section 6330(c)(3)(C. They
summarize their allegations in this regard as set forth bel ow

In both Notices of Determ nation, the Appeals
O ficer recognizes that the petitioners had
“significant financial problens.” * * * Levies would
only serve to harass the taxpayers, jeopardize ful
collection by scaring off custoners/clients (who
receive notices of levy) and nake remaining in
conpliance inpossible. 1In his Notices of
Determ nation, the Appeals Oficer did not offer any
expl anation or analysis why the I RS needs the nost
intrusive collection possible, did not justify why
i quidation of the business was necessary to ensure
collection, or detail why the plaintiff’'s offer of
collection alternatives was not appropriate (other than
t he conpliance issue which was addressed in the
petitioners’ Novenber 17, 2003 letter). The Appeals
O ficer sinply did not consider the inpact that his
determ nati ons woul d have on these taxpayers, and did
not performthe required balancing test. By neglecting
to consider the inpact of its determ nation on the
plaintiff, the Appeals Ofice was unable to
legitimatel y exam ne whether the collection action was
nore intrusive than necessary.



- 41 -
The short answer to this challenge is that, as detailed
above, petitioners did not during the adm nistrative process
establish the propriety of any alternative to counterbal ance
agai nst the proposed levies. The notices of determ nation so
comuni cate, observing that because petitioners did not present
any acceptable alternatives, it did not appear that any |ess
intrusive action would “nmeet the liability”. They explicitly
address the bal anci ng anal ysis and appropriately highlight
several of the facts undergirding M. Skidnore' s concl usions.
Furthernore, petitioners’ contentions that M. Skidnore cane to
t hese conclusions “sunmarily” are contradicted by the record.
The body of notes and correspondence conpiled reveal s instead
that the focus of M. Skidnore’'s efforts throughout the entire
process centered upon attenpting to obtain and eval uate
i nformati on concerning petitioners’ financial circunstances in
light of possible eligibility for collection alternatives. The
notes al so make reference specifically to intrusiveness and his
t hi nking thereon. His eventual determ nations that asking the
Government nerely to wait and see did not afford a reasonabl e and
vi abl e option were neither arbitrary, nor capricious, nor
basel ess.
In conclusion, the facts of these cases do not establish any
abuse of discretion. The Court will sustain respondent’s

proposed collection actions as to taxable years 2000, 2001, and
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2002, except to the extent nodified by the referenced settlenents

between the parties. To reflect the foregoing,

Appropri ate deci si ons

will be entered.




